
Lena Oberwetter, Realtor 
608 444-9009 

OberwetterL@firstweber.com 

There can be misunderstanding among buyers and sellers (and some realtors) about the purpose and effect of the 

home inspection. Home inspection reports provide buyers with a variety of information ranging from items as 

minor as a broken light switch, a missing smoke alarm, an absent GFCI outlet or a leaking window seal to those as 

major as like-threatening gas leaks and deteriorating structural members.  The inspector may suggest items to be 

monitored and considered for upgrading and may point out conditions that, while permitted when the home was 

built, would not be permitted under current building codes.  

For the purpose of the inspection contingency in the Offer to Purchase, however, only conditions that are "defects"

can give rise to rights and responsibilities of the buyer and seller.  The purchase agreement (Offer) defines the 

term "defect" as "a condition that would have a significant adverse effect on the value of the property; that would 

significantly impair the health or safety of future occupants of the property; or that if not repaired, removed or 

replaced would significantly shorten or adversely affect the expected normal life of the premises".  An additional 

provision makes it clear that defects do not include "conditions the nature and extent of which buyer had actual 

knowledge or written notice"  (from the Real Estate Condition Report) before signing the offer.  

Reasonable people can disagree as to whether a condition's effects are "significant" enough to constitute a defect 

according to this definition.  It is clear, however, that many conditions noted in the typical inspection report are 

not defects under the Offer to Purchase.  A frequent source of misunderstanding is that inspection reports do not 

use a standard set of terminology and they often use the term "defect" to mean something quite different from the 

meaning of that term in the Offer to Purchase.  For example, a popular Madison home inspection firm uses this 

definition in its reports:  "DEFECT" The items was inspected and found to have deficiencies, was operating or 

installed incorrectly, is a possible health, fire, safety concern or in the inspector's opinion at or near the end of its 

useful life."  Unlike the definition in the Offer to Purchase which looks at the significance of a condition in relation 

to the entire property, the definition in the inspection report, a dripping faucet or a foggy window pane that could 

be replaced at nominal cost would be a defect even though it is obvious that conditions like these would not be 

defects under the inspection contingency of the Offer to Purchase.  

If the inspection report discloses what the buyer considers to be a "defect", the buyer may decide that the item is 

easily addressed or not worth bringing up .  If the defect is something that the buyer wants the seller to make 

right, the buyer can give the seller "Notice of Defect" and ask that the seller cure it.  At that point the seller can 

choose to cure or to cancel the purchase agreement (and notify the buyer  within 10 days of their intention to fix or

not).  This formal process is fairly rigid with both the buyer and the seller facing "all-or-nothing", choices.  It is for 

this reason that a buyer who is concerned about a defect should negotiate (through their Realtor) 

informally with the seller and consider an "Amendment" before giving a formal "Notice of Defects" 

to ensure that the sale will move forward.  It is my job to facilitate this process.  
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